—
GUIDE TO ENGLISH ARBITRATION
LAW

1

NEW YORK

| VIENNA | LONDON | MEXICO CITY | CHICAGO | HOUSTON | SYDNEY

1. INTRODUCTION
English arbitration is world-renowned. With a range of arbitration services, including
the London Court of International Arbitration and experienced support for arbitral
proceedings by the English courts, London is a popular place for commercial parties
to resolve their disputes. This guide provides a practical and in-depth overview of
English arbitration law, which is primarily governed by the Arbitration Act 1996.
England is also a party to numerous international treaties on arbitration, including
the New York Convention, the European Convention (subject to Brexit), the ICSID
Convention and the Geneva Convention.

2. THE LEGAL FRAMEWORK
English arbitration is regulated by the Arbitration Act 1996 (‘Arbitration Act’) and Part
62 of the Civil Procedure Rules 1998 (‘CPR’).

2.1. Scope of Application

The Arbitration Act will apply to a dispute where the seat of arbitration is in England
and Wales or Northern Ireland.1 If the parties fail to agree on a seat of arbitration
1

Arbitration Act 1996 s 2(1).
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but agree that an arbitral or other institution shall have the power to determine the
dispute, that institution must determine the seat.2 If, however, the parties have not
reached such an agreement, the seat is to be determined by the English courts
having regard to the parties’ agreement and all the relevant circumstances.3 Such
circumstances include the nationality of the parties,4 the governing law,5 and where
the arbitration is to be held.6 Indeed, the seat of the arbitration is not necessarily
the same as the place where the arbitrators or the parties choose that the
arbitration shall be held. They may choose to meet in a country (such as a neutral
country or the country in which the relevant events occurred) whose laws no one
would suppose would govern the conduct of the arbitration. But, in the absence of a
clear pointer to the contrary, there is a strong presumption that the place where the
arbitration takes place is to constitute its “seat”.7

Interestingly, however, the Act imposes six ‘extra-territorial’ provisions which will
apply to disputes even if the seat of arbitration is not in England and Wales or
Northern Ireland or if no seat has been designated or determined.8 These include:

| The power to apply to an English court to stay legal proceedings in
circumstances where the relevant dispute was to be referred to
arbitration (sections 9-11)
| The power to apply to an English court to secure the attendance of a
witness in the United Kingdom or to apply for the exercise any other
power (e.g. a freezing order) to support foreign arbitral proceedings
(sections 43-44)
| The power to apply to an English court for the enforcement of an
arbitral award (section 66)

Arbitration Act 1996 s 3(b)-(c).
Arbitration Act 1996 s 3; Chalbury McCouat v PG Foils [2010] EWHC 2050 (Comm), [20].
4 Chalbury McCouat v PG Foils [2010] EWHC 2050 (Comm), [28]-[29].
5 International Tank & Pipe S.A.K. v Kuwait Aviation Fuelling Co. K.S.C. [1975] QB 224, 232-3.
6 Halpern v Halpern [2006] EWHC 603 (Comm), [55].
7 Channel Tunnel Group Ltd v Balfour Beatty Construction Ltd [1993] A.C. 334.
8 Arbitration Act 1996 s 2(2)-(3).
2
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Furthermore, English courts are given a discretionary power to enforce any other
provision of the Arbitration Act to support the arbitral process where no seat of the
arbitration has been designated or determined, and because of a connection with
England and Wales or Northern Ireland, the court is satisfied that it is appropriate to
exercise the relevant provision.9

2.2. Mandatory and Non-Mandatory Provisions

Once it is determined that the Arbitration Act applies, the Act imposes both
mandatory and general provisions. Mandatory provisions are those that will have
effect notwithstanding any agreement to the contrary.10 They are therefore
compulsorily enforced to every arbitration conducted in England and Wales. These
provisions are set out in Schedule 1 of the Act and will be referred to below in the
relevant context.

All the other remaining provisions in the Act are known as non-mandatory
provisions. These provisions allow the parties to make their own arrangements by
agreement but will otherwise ordinarily apply in the absence of such agreement.11
The Act is therefore prefaced on giving commercial parties significant freedom to
come to their own agreement as to how they wish their dispute to be resolved.
Then, if any relevant issues were not referred to in that agreement, these ‘gaps’ are
filled by the non-mandatory provisions as set out in the Arbitration Act.

In being structured in this way, the Arbitration Act applies to both institutional,
sector-specific and ad hoc arbitration. So, for example, where the London Court of
International Arbitration (‘LCIA’) Rules, or the London Maritime Arbitration
Association (‘LMAA’) Rules apply, those rules and the arbitral process they establish
are enforced in conjunction with the Arbitration Act’s mandatory provisions (and

Arbitration Act 1996 s 2(4).
Arbitration Act 1996 s 4(1).
11 Arbitration Act 1996 s 4(2).
9

10
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any other applicable non-mandatory provisions). Where the arbitration is ad hoc, all
of the Arbitration Act provisions will apply except where the parties in their
arbitration agreement, or thereafter during the arbitration proceedings, specifically
come to a consensus on an issue covered by a non-mandatory provision.

2.3. Governing Law
Finally, it must be noted that the Arbitration Act provides that it is immaterial
whether the law applicable to the parties’ agreement is the law of England and
Wales or Northern Ireland.12 It is therefore not compulsory that an English
Arbitration applies English law; the parties are free to determine what substantive
law should govern any dispute between them.13

However, it has been observed that in choosing the seat as England and Wales, the
parties decide that the Courts of England and Wales have jurisdiction regarding
supportive and controlling measures, such as the securing the attendance of
witnesses, orders in respect of the taking of evidence, and interim remedies.14 This
is what is known as the curial law of the lex arbitri.15

3. ARBITRABILITY
Any individual, body corporate or other entity with a legal personality can be a party
to an arbitration agreement. Neither the Arbitration Act nor any other English
legislation contains any specific restrictions or modifications concerning the types of
proceedings that can be arbitrated. English arbitration is therefore not limited to
commercial arbitration and can include non-commercial matters if this is agreed
between the parties. The English courts have also observed that an arbitration
clause in a contract does not only cover contractual claims but also claims based on
Arbitration Act 1996 s 4(4).
Arbitration Act 1996 s 46(1).
14 C v D [2007] EWCA Civ 1282.
15 Stephan Balthasar, International Arbitration in England and Wales (Reemers Publishing Services, 2020)
358.
12
13
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other causes of action such as tort, where they relate to the same facts as the
contractual claims as ‘the resolution of the contractual claims cannot sensibly or
practically be divorced from the resolution of the non-contractual claims.’16

However, it has been observed that there are some matters which are obviously not
arbitrable, such as the enforcement of the criminal law or matters concerning
government decision making.17 Additionally, no arbitration proceedings may be
commenced against an insolvent company without either consent of the
administrator or permission of the court.18

4. THE ARBITRATION AGREEMENT

4.1. Definition and the Doctrine of Separability

An arbitration agreement is defined in section 6(1) of the Arbitration Act as an
agreement to submit to arbitration present or future disputes (whether they are
contractual or not). The agreement by its contractual nature confers exclusive
jurisdiction over the disputes governed by the arbitration agreement upon the
arbitral tribunal. Therefore, if a party to the agreement commenced an action in the
English Courts, the Courts are required to stay the proceedings on the grounds that
it must be arbitrated.19

English law also recognises the doctrine of separability. An arbitration agreement is
an entirely separate and distinct contract from any other contract that the parties
have entered into. If for example, the arbitration agreement takes the form of a
clause of the main contract between the parties, then it can survive even if the main
Asghar v Legal Services Commission [2004] EWHC 1803 (Ch), [18].
David Sutton, Judith Gill and Matthew Gearing, Russell on Arbitration (Sweet and Maxwell, 24th Ed, 2015)
[1-034].
18 Insolvency Act 1986 Sch B1 paragraph 43(6).
19 Arbitration Act 1996 s 9(1).
16
17
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contract is ruled to be invalid. Thus, if the main contract which the parties
supposedly agreed is found to be void or not in existence, the arbitration agreement
may still be enforced.20

4.2. Form

An arbitration agreement is subject to the same principles which govern the
existence of a valid and enforceable contract. Therefore, the normal common law
principles of English contract law are applicable.

Section 5 of the Arbitration Act also imposes formal requirements beyond those of
general contract law principles. It states that an arbitration agreement must be in
writing.21 However, this requirement is heavily qualified:

Section 5, therefore, embraces a very broad concept of an agreement in writing
which can capture modern methods of technological communication in a variety of
20
21

Arbitration Act 1996 s 7.
Arbitration Act 1996 s 5(1).
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industries. Finally, as a last resort, section 81(1)(b) of the Arbitration Act provides
that even if an arbitration agreement is not made in writing, it will still be binding
and enforceable at common law. Thus, the requirement of writing is not much of a
requirement at all.

4.3. Parties Bound by the Agreement

Arbitration agreements are only binding on the parties to it. Such agreements can,
however, confer a right on a third party to enforce the arbitration agreement or be
subject to it.22 In such circumstances, a third party may be entitled, or required, to
arbitrate a dispute.23 All other third parties who are not given a right to enforce a
term of the contract or the arbitration agreement are accordingly not bound by the
arbitration agreement. Therefore, guarantors, sureties and indemnifies are not
bound by arbitration agreements, nor by an arbitral award.

The rights under arbitration agreements are also free to be assigned to another
party,24 and there is English authority holding that such an assignee is entitled to
join arbitration proceedings commenced before the assignment.25 Where a party to
the agreement dies, the arbitration agreement remains enforceable unless provided
so by the parties.26

4.4. Scope and Interpretation

The English courts interpret the substantive scope of an arbitration agreement
more liberally than that of an ordinary contract. Although the starting point is to
consider the precise words of the agreement, the House of Lords has held that a
proper approach to construction ‘requires the court to give effect, so far as the
Contracts (Rights of Third Parties) Act 1999 s 8(1).
See Nisshin Shipping Co. Ltd v Cleaves & Co. Ltd [2003] EWHC 2602 (Comm).
24 See Starlight Shipping Corporation v Tai Ping Insurance Co. Ltd [2007] EWHC 1893 (Comm).
25 Baytur SA v Finagro Holding SA [1992] QB 610.
26 Arbitration Act 1996 s 8(1).
22
23
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language used by the parties will permit, to the commercial purpose of the
arbitration clause’.27 Therefore, arbitration agreements are construed as
commercial men and women ‘acting sensibility and in a business-like manner would
have wanted their dispute resolution mechanism to operate’.28 It necessarily follows
that where there is ambiguity, English courts have given arbitration clauses the
widest possible meaning to reflect the parties’ intention that they wished the
dispute to be resolved by way of arbitration.29 For example, clauses which provided
for ‘arbitration in London – English law to apply’,30 ‘arbitration to be settled in
London’,31 and ‘arbitration, if any, by ICC rules in London’32 have been upheld by the
English courts as valid arbitration agreements where the Arbitration Act provisions
will fill the gaps omitted to be considered by the parties.

The issue of scope does, however, become more complex in a situation where the
parties have concluded multiple contracts within the framework of one single
transaction, yet only some of the contracts contain an arbitration agreement. The
English Court of Appeal has held that in such a situation, the parties, ‘do not
generally intend a dispute to be litigated in two different tribunals’.33 However, this
does not mean that it is presumed that an arbitration clause in one contract covers
disputes arising under one or more of the other contracts.34 The question of
whether the arbitration agreement is applied to all of the contracts is determined by
interpreting each contract in the light of the transaction as a whole. Relevant factors
include whether the parties had actual knowledge that the arbitration clause was
contained in only one of the contracts,35 and how closely interconnected the
contracts are with one another.36

Fiona Trust & Holding Corp. v Yuri Privalov [2007] UKHL 40, [8].
Stephan Balthasar, International Arbitration in England and Wales (Reemers Publishing Services, 2020)
370.
29 See Et Plus SA v Welter [2005] EWHC 2115 (Comm); Capital Trust Investments Ltd v Radio Design TJ
AB [2002] EWCA Civ 135.
30 Swiss Bank Corporation v Novorossiysk Shipping [1995] 1 Lloyd’s Rep. 202 (Comm).
31 Tritonia Shipping Inc v South Nelson Forest Products Corporation [1966] Lloyd’s Rep. 114.
32 Mangistaumunaigaz Oil Production Association v United World Trading Inc [1995] 1 Lloyd’s Rep
617 (Comm).
33 Deutsche Bank v Sebastian Holdings [2010] EWCA Civ 998, [41].
34 Stephan Balthasar, International Arbitration in England and Wales (Reemers Publishing Services, 2020)
371.
35 Deutsche Bank v Sebastian Holdings [2010] EWCA Civ 998, [49]-[61].
36 UBS AG v HSH Nordbank AG [2009] EWCA Civ 585, [84].
27
28
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4.5. Enforcement of the Arbitration Agreement

An arbitration agreement confers jurisdiction upon an arbitral tribunal to decide the
legal and factual issues within the substantive scope of the arbitration agreement.
The right to have the dispute arbitrated can, therefore, be enforced by either party
to the agreement. There are two instances where enforcement of the arbitration
agreement may need to take place.

First, a party may have invalidly brought proceedings before the English courts
despite that the claims37 advanced were subject to the arbitration agreement. In
such circumstances, the opposing party may apply to the English court for a stay of
the proceedings under section 9 of the Arbitration Act. This section is a mandatory
provision that cannot be excluded by agreement between the parties.

The applicant must firstly file an acknowledgement of service before making an
application for the stay.38 However, the application must be made before the
applicant has taken any step in the proceedings to answer the substantive claim.39
In determining whether to grant a stay of the proceedings, section 9 of the

Arbitration Act, provides that the court shall grant the stay unless satisfied that the
arbitration agreement is null and void, inoperative or incapable of being
performed.40 This places the burden of proof on the applicant to prove the
existence of an arbitration agreement which is arguably valid.41 Once this is
established, the burden of proof is reversed onto the respondent, who must prove
that the agreement is null and void (i.e. devoid of any legal effect),42 inoperative (i.e.
it has ceased to have a legal effect)43 or incapable of being performed. It is only in
these very limited circumstances that a stay will not be awarded.44

This includes counterclaims: see Arbitration Act 1996 s 9.
CPR 10.1(2)(b).
39 Arbitration Act 1996 s 9(3). Applying for or disputing interim relief is not a step in the proceedings:
Glidepath BV v Thompson [2005] EWHC 818 (Comm).
40 Arbitration Act 1996 s 9(4).
41 Albon v Naza Motor Trading SDN BHD [2007] EWHC 665 (Ch), [22]-[23].
42 Albon v Naza Motor Trading SDN BHD [2007] EWHC 665 (Ch), [18].
43 Downing v Al Tameer Establishment [2002] EWCA Civ 721, [26]-[35].
44 See European Film Bonds A/S v Lotus Holdings LLC [2019] EWHC 2116 (Ch), where an order for a stay was
refused.
37
38

© Zeiler Floyd Zadkovich

English Arbitration Law

| 10

If a stay is granted, the claimant (or counter-claimant) will no longer be able to bring
his or her claim in the English courts and the matter will be required to be
arbitrated. The English courts do, however, retain residual jurisdiction over the
claim. Therefore, if a party fails to bring a claim in arbitration for numerous years,
the stay may be lifted, and the claim can proceed in the English courts.45

Second, a party may have invalidly brought proceedings in a foreign state court,
despite that the arbitration agreement provides for England or Wales as the seat of
arbitration. In this instance, the opposing party may attempt to enforce the
arbitration agreement in the foreign court under Article II(2) of the New York
Convention.

However, a foreign court may not be persuaded to grant a stay or may take an
extremely long period to decide the matter. In this circumstance, an anti-suit
injunction should be sought from the English courts restraining the party from
initiating or continuing proceedings before a foreign state court.46 Such injunctions
are a discretionary equitable remedy awarded in the chancery division. They are
often awarded for a breach of the legal right not to be sued before the state courts
and are directed at the plaintiff/claimant in the foreign proceedings.47 Additionally,
they are an effective remedy since if they are disobeyed, the party in breach can be
found guilty of the crime of contempt of court and be fined or imprisoned.48

See Bremer Vulkan Schiffbau und Maschinenfabrik v South India Shipping Corporation Ltd [1981] AC 909,
938.
46 See Sabbagh v Khoury & Ors [2019] EWCA Civ 1219.
47 See The Angelic Grace [1995] 1 Lloyd’s Rep. 87, 96; Donohue v Armco Inc [2002] 1 All ER
749, [24], [45]; Turner v Grovit [2002] 1 WLR 107, [24]; West Tankers Inc v RAS Riunione Adriatica di Sicurta
SpA [2007] UKHL 4, [8].
48 See Asia Islamic Trade Finance Fund Ltd v Drum Risk Management Ltd [2015] EWHC 3590 (Comm).
45
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More recently, in Sabbagh v Khoury & Ors, the English Court of Appeal upheld an
anti-suit injunction restraining a party from initiating or continuing arbitration
proceedings in Lebanon, where the proper seat of the arbitration was in England.49

5. JURISDICTION OF THE ARBITRAL TRIBUNAL
Section 30 of the Arbitration Act provides that unless otherwise agreed by the
parties, the arbitral tribunal may rule on its substantive jurisdiction. Therefore, a
tribunal may rule on:

49

[2019] EWCA Civ 1219.
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| Whether there is a valid arbitration agreement;
| Whether the tribunal is properly constituted; and
| What matters have been submitted to arbitration in accordance with
the arbitration agreement.

However, any such ruling may be challenged by any available arbitral process of
appeal or review per the provisions of the Arbitration Act.50

5.1. Making an Objection to Jurisdiction in the Tribunal

Any objection that the arbitral tribunal lacks substantive jurisdiction at the outset of
the proceedings must be raised by a party not later than the time he or she takes
the first step in the proceedings to contest the merits of the matter in dispute.51 A
party is not precluded from raising such an objective by the fact that he or she has
appointed, or participated in the appointment, of an arbitrator.

If an objection to the tribunal’s substantive jurisdiction is made during the course of
the proceedings, it must be made as soon as possible after the matter alleged to be
beyond jurisdiction is raised.52 The tribunal may, however, admit an objection later
than the time limit just outlined if it considers that the delay is justified.53

Once an objection is taken, the tribunal may rule on the matter in an award as to its
jurisdiction, or it may deal with the objection in its award on the merits.54 If the

Arbitration Act 1996 s 30(2).
Arbitration Act 1996 s 31(1). This section is a mandatory provision that cannot be excluded by agreement
between the parties.
52 Arbitration Act 1996 s 31(2).
53 Arbitration Act 1996 s 31(3).
54 Arbitration Act 1996 s 31(4)(a)-(b).
50
51
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A court may, on the application of a party to arbitral proceedings, determine any
question as to the substantive jurisdiction of the tribunal.57 However, under section
32(2) of the Arbitration Act, an application will not be considered unless:

| It is made with the agreement in writing of all the other parties to the
proceedings; or
| It is made with the permission of the tribunal and the court is satisfied
that the determination of the question is likely to procedure
substantial savings in costs, that the application was made without
delay, and that there is a good reason why the matter should be
decided by the court.

Unless otherwise agreed by the parties, the tribunal may continue the proceedings
and make an award while an application to the court under section 32 is still
pending.58 For a useful overview of the power of the courts to determine the
jurisdiction of the tribunal under this section, see VTB Commodities Trading DAC v

JSC Antipinsky Refinery.59

57

Arbitration Act 1996 s 32(1). This section is a mandatory provision that cannot be excluded by agreement

between the parties.
Arbitration Act 1996 s 32(4).
59 [2019] EWHC 3292 (Comm).
58
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6. THE TRIBUNAL

6.1. Constitution of the Tribunal

Section 15(1) of the Arbitration Act provides that the parties are free to agree on the
number of arbitrators to form the tribunal and whether there is a chairman or an
umpire. If there is no agreement as to the number of arbitrators, the tribunal is to
consist of a sole arbitrator.60 Furthermore, an agreement between the parties that
the number of arbitrators shall be two or any other even number will be
understood as requiring the appointment of an additional arbitrator as chairman of
the tribunal, unless otherwise specifically made clear by the parties.61

CHAIRMAN AND UMPIRE

Where the parties have agreed that there is to be a chairman, they are free to agree
what the functions of the chairman are concerning the making of decisions, orders
and awards.62 If there is no such agreement, decisions, orders and awards must be
made by all or a majority of the arbitrators (including the chairman).63 However, the
view of the chairman will prevail in relation to a decision, order or award in respect
of which there is neither unanimity nor a majority.64

If the parties have agreed that there is to be an even number of arbitrators, the

Arbitration Act provides that an umpire may be appointed. An umpire is a third
party who is appointed by the arbitrators to attend the proceedings and have the
deciding vote if the even number of arbitrators are equally split on the decision to
be made in the final award.

Arbitration Act 1996 s 15(3).
Arbitration Act 1996 s 15(2).
62 Arbitration Act 1996 s 20(1).
63 Arbitration Act 1996 s 20(2)-(3).
64 Arbitration Act 1996 s 20(4).
60
61
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Where the parties have agreed that there is to be an umpire, they are free to agree
what the functions of the umpire are to be, including whether he or she is to attend
the proceedings, and when he or she is to replace the other arbitrators as the
tribunal with power to make decisions, orders and awards.65 If there is no such
agreement:

|

The umpire shall attend the proceedings and be supplied with the
same documents and other materials as are supplied to the other
arbitrators.

|

Decisions, orders and awards shall be made by the other arbitrators
unless and until they cannot agree on a matter relating to the
arbitration. In that event, they shall forthwith give notice in writing to
the parties and the umpire, whereupon the umpire shall replace them
as the tribunal with power to make decisions, orders and awards as if
he were sole arbitrator.

|

If the arbitrators cannot agree but fail to give notice of that fact, or if
any of them fails to join in the giving of notice, any party to the arbitral
proceedings may (upon notice to the other parties and the tribunal)
apply to the court which may order that the umpire shall replace the
other arbitrators as the tribunal with power to make decisions, orders
and awards as if he were sole arbitrator.

Where the parties agree that there shall be two or more arbitrators with no
chairman or umpire, the parties are free to agree on how the tribunal is to make
decisions, orders and awards. If there is no such agreement, decisions, orders
and awards shall be made by all or a majority of the arbitrators.66

65
66

Arbitration Act 1996 s 21(1).
Arbitration Act 1996 s 22.
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QUALIFICATIONS

There are no restrictions concerning the qualifications of arbitrators outlined in the

Arbitration Act. Indeed, anyone may act as an arbitrator, including a Judge of the
High Court of England and Wales.67

Section 33 of the Arbitration Act does, however, require the tribunal to act fairly and
impartially as between the parties. It was held in AT&T Corp v Saudi Cable CO [2000]
EWCA Civ 154 that a judge or arbitrator will not be impartial where all of the
relevant circumstances would lead to a reasonable and informed observer to
conclude that there is a ‘real possibility’ of bias. In this sense, arbitrators must be
impartial for them to be validly appointed.

6.2. Procedure for the Appointment of the Tribunal

The parties are free to agree on the procedure for appointing any arbitrator(s),
including the chairman or umpire.68 If there is no such agreement, the Arbitration

Act provides the procedure for appointing the tribunal in section 16. It follows that
the parties are entirely free to determine the qualifications that an arbitrator must
possess.

SOLE ARBITRATOR

If the tribunal is to consist of a sole arbitrator, the parties shall jointly appoint the
arbitrator not later than 28 days of a request in writing by either party to do so.69
The parties are free to agree on what is to happen if an arbitrator is not appointed.70
If there is a failure to appoint, and there is no agreement as to what is to occur, any
Arbitration Act 1996 s 93.
Arbitration Act 1996 s 16(1).
69 Arbitration Act 1996 s 16(3).
70 Arbitration Act 1996 s 18(1)
67
68
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party (upon notice to the other party) may apply to the court to exercise its powers
to:

|

Give directions as to the making of any necessary appointments;

|

To direct that the tribunal shall be constituted by such appointments
that have been made;

|

To revoke any appointments already made;

|

To make any necessary appointments itself.71

THREE-MEMBER TRIBUNAL

If the tribunal is to consist of three arbitrators, each party must appoint one
arbitrator not later than 14 days after service of a request in writing by either party
to do so.72 The two so appointed shall forthwith appoint a third arbitrator as the
chairman of the tribunal.73 If a party fails to appoint an arbitrator, the same rules
outlined above will apply.

Arbitration Act 1996 s 18(3).
Arbitration Act 1996 s 16(5)(a).
73 Arbitration Act 1996 s 16(5)(b).
71
72
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6.3. Challenges

The parties are free to agree in what circumstances the authority of an arbitrator
may be revoked.74 If no such agreement exists, section 23 of the Arbitration Act
provides that the authority of an arbitrator may not be revoked except by the
parties acting jointly or by an arbitral or other institute or person vested by the
parties with powers in that regard.

If a party wishes to challenge the appointment of an arbitrator, then pursuant to
section 18 of the Arbitration Act, he or she is entitled to apply to the Court to
exercise its powers to revoke any appointment of an arbitrator.75 There is no
deadline in which to challenge an arbitrator, and therefore the challenge can be
made at any time. In deciding whether to exercise its powers under section 18, the

74
75

Arbitration Act 1996 s 23(1).
Arbitration Act 1996 s 18(2)-(3)(c).
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Court must have due regard to any agreement of the parties as to the qualifications
required of the arbitrators.76

Furthermore, a party may apply to the court to remove an arbitrator at any time
under section 24 of the Arbitration Act, which is a mandatory provision that cannot
be excluded by agreement between the parties. An arbitrator can be removed on
any of the following grounds:

| That circumstances exist that give rise to justifiable doubts as to his
impartiality;
| That he does not possess the qualifications required by the arbitration
agreement;
| That he is physically or mentally incapable of conducting the
proceedings or there are justifiable doubts as to his capacity to do so;
| That he has refused or failed to properly conduct the proceedings or to
use all reasonable despatch in conducting the proceedings or making
an award, and that substantial injustice has been or will be caused to
the applicant.

The most common ground for removing an arbitrator is that of impartiality. As
outlined above, a judge or arbitrator will not be impartial where all of the relevant
circumstances would lead to a reasonable and informed observer to conclude that
there is a ‘real possibility’ of bias.77 The test, therefore, an objective one, taking into
account all of the subjective circumstances.78

Arbitration Act 1996 s 19.
Re Medicaments & Related Classes of Goods [2001] 1 WLR 700 (Ch).
78 Stephan Balthasar, International Arbitration in England and Wales (Reemers Publishing Services, 2020)
382.
76
77
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English courts have held the following situations to constitute partiality:
|

Gaining a direct pecuniary interest from a party to the arbitration or
the outcome of the case;79

|

Acting for or against a party a few months before the arbitration;80

|

Unilateral communication of an arbitrator with one of the parties to
the arbitration going beyond administrative matters;81 and

|

Past or present positions held by an arbitrator linked with one of the
parties to the arbitration.82

In addition to identifying a ground for removal, the applicant must persuade the
court that it has or will suffer substantial injustice if the arbitrator is not removed.83
In the case of actual or apparent bias of an arbitrator, this requirement is generally
presumed to have been met.84
The application must only be made once all available recourse through any arbitral
institution which has the power to remove the arbitrator has been exhausted.85 An
arbitral tribunal may, however, continue with the proceedings and make an award
whilst an application to the English courts to remove an arbitrator is being
determined.86

6.4. Resignation or Death of an Arbitrator

The parties are free to agree with an arbitrator as to the consequences of his
resignation as regards to his entitlement to any fees or expenses, and any liability

AT & T Corporation v Saudi Cable Corporation [2000] 2 All ER 625 (Comm).
ASM Shipping Ltd of India v TTMI Ltd of England [2005] EWHC 2238 (Comm).
81 Norbrook Laboratories v Tank [2006] 2 Lloyd’s Rep. 485 (Comm).
82 Locabail v Bayfield Properties [2000] QB 451 (CA).
83 Arbitration Act 1996 s 24(1).
84 Rustal Trading v Gill & Duffus SA [2000] 1 Lloyd’s Rep. 14 (Comm); ASM Shipping Ltd of India v. TTMI Ltd of England
[2005] EWHC 2238 (Comm).
85 Arbitration Act 1996 s 24(2).
86 Arbitration Act 1996 s 24(3).
79
80
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thereby incurred by him.87 If no such agreement exists, an arbitrator who resigns his
appointment may apply to the court to grant him or her relief from any liability
incurred by him and to make such order as it thinks fit concerning his or her
entitlement to fees or expenses.88

The authority of an arbitrator is personal and ceases in her death.89 In such
circumstances, the position of the arbitrator must be filled following the procedures
outlined above in sections 16 and 18 of the Arbitration Act.90 Once the tribunal has
been reconstituted, it will determine whether, and if so, to what extent, the previous
proceedings should stand.91

7. THE ARBITRAL PROCEEDINGS

7.1. Initiating the Claim

The parties are free to agree when arbitral proceedings are to be regarded as
commenced.92 Where there is no such agreement, arbitral proceedings are
commenced when one party serves on the other party notice in writing requiring
him or her to appoint an arbitrator, or agree to a sole arbitrator being appointed.93

Arbitration Act 1996 s 25(1).
Arbitration Act 1996 s 25(2)-(3).
89 Arbitration Act 1996 s 26(1). This section is a mandatory provision that cannot be excluded by agreement
between the parties.
90 Arbitration Act 1996 s 27(1)-(3).
91 Arbitration Act 1996 s 27(4).
92 Arbitration Act 1996 s 14(1).
93 Arbitration Act 1996 s 14(2)-(4).
87
88
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However, most institutional arbitration rules contain different rules for commencing
arbitration. These particulars rules must, therefore, be complied with if that is how
the arbitration is to proceed pursuant to the arbitration agreement.

THE TRIBUNAL’S MANDATORY DUTY

Once proceedings have been commenced, pursuant to section 33 of the Arbitration

Act the tribunal is under a mandatory duty to:

| Act fairly and impartially as between the parties, giving each party a
reasonable opportunity of putting his case and dealing with that of his
opponent; and
| Adopt procedures suitable to the circumstances of the particular case,
avoiding unnecessary delay or expense, to provide a fair means for the
resolution of the matters falling to be determined.

The tribunal is required to comply with this general duty in conducting the arbitral
oral hearing, in its decisions on matters of procedure and evidence, and in the
exercise of all other powers conferred on it.94

CONFIDENTIALITY

Once initiated, the arbitral proceedings and the oral hearings that follow are private
and confidential.95 Indeed, the arbitration agreement imposes an implied obligation
on each party to keep information related to the arbitral proceedings confidential.96
However, there are limited exceptions to the duty of confidentiality, including where

Arbitration Act 1996 s 33(2).
Oxford Shipping Co. Ltd v. Nippon Yusen Kaisha [1984] 3 All ER 835 (Comm).
96 Emmott v Michael Wilson Partnership [2008] EWCA Civ 184 (CA).
94
95
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there is a reasonable necessity to disclose an award in order to protect a party’s
rights, or where disclosure is in the public interest or the interests of justice.97

7.2. Powers of the Tribunal

The parties are free to agree on the powers exercisable by the arbitral tribunal for
the purposes of the proceedings.98 However, where there is no such agreement, the
tribunal has certain powers under section 38 of the Arbitration Act. The tribunal can:

To the extent that a party requires an interim remedy beyond the powers of the
arbitral tribunal, it must apply to the English courts. This issue is considered in Part
7.5 below.

97
98

Ibid.
Arbitration Act 1996 s 38(1).
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7.3. Civil Procedure and Evidence

Section 34(1) of the Arbitration Act provides that it is for the tribunal to decide all
procedural and evidential matters, subject to the right of the parties to agree to any
matters. The tribunal may also fix the time within which any directions as to
procedural and evidential matters are to be complied with.
Procedural and evidential matters include:

| When and where any part of the proceedings are to be held;
| The language or languages to be used in the proceedings and whether
translations of any relevant documents are to be supplied;
| Whether any and if so what form of written statements of claim and
defence are to be used, when these should be supplied and the extent to
which such statements can be later amended;
| Whether any and if so which documents or classes of documents should be
disclosed between and produced by the parties and at what stage;
| Whether any and if so, what questions should be put to and answered by
the respective parties and when and in what form this should be done;
| Whether to apply strict rules of evidence (or any other rules) as to the
admissibility, relevance or weight of any material (oral, written or other)
sought to be tendered on any matters of fact or opinion, and the time,
manner and form in which such material should be exchanged and
presented;
| Whether and to what extent the tribunal should itself take the initiative in
ascertaining the facts and the law; and
| Whether and to what extent there should be oral or written evidence or
submissions.
It follows that the tribunal is not bound by the strict rules of evidence and civil
procedure contained in English law. It can, therefore, make any orders concerning
abovementioned issues as it sees fit. However, it must be borne in mind that the
institutional rules often contain various procedural and evidential rules to be
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complied with. Yet these rules will not cover every situation that arises, and it is in
this way that parties can use the flexibility of the arbitral proceedings to their
advantage.

EXPERT WITNESSES

Under section 37(1) of the Arbitration Act, unless otherwise agreed by the parties,
the tribunal may appoint experts or legal advisers to report to it and the parties or
appoint assessors to assist it on technical matters. Additionally, any such expert,
legal adviser or assessor may attend the proceedings and the parties shall be given
a reasonable opportunity to comment on any information, opinion or advice offered
by any such person. English arbitrators, therefore, have a broad power in which
they can appoint independent experts to clarify an issue disputed by the parties.

POWER TO LIMIT RECOVERABLE COSTS

Unless otherwise agreed by the parties, the tribunal may direct that the recoverable
costs of the arbitration, or any part of the arbitral proceedings, shall be limited to a
specified amount.99 Any direction may be made or varied at any stage, but must be
done sufficiently in advance of the incurring of costs to which it relates, or the taking
of any steps in the proceedings which may be affected by it, for the limit to be taken
into account.

This power is particularly useful where one party is improperly or excessively using
the legal process and it is unlikely to result in any worthwhile outcome. In such an
instance, the opposing party can apply to the tribunal to limit the amount spent on
that process. For example, if a party wishes to engage an extremely expensive
expert in circumstances where the factual issues do not justify the retainment of
that expert, the tribunal may order that party to limit the amount that it spends to
appoint an expert.

99

Arbitration Act 1996 s 65(1).
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7.4. The Oral Hearing

The Arbitration Act does not contain rules on the structure of the oral hearing, and it
is therefore left entirely to the tribunal to determine how the hearing is to proceed.
However, commentators have observed that most arbitrations in England follow the
Anglo-American model of opening statements, followed by a witness and expert
evidence, and finally closing submissions.100

Irrespective of how the hearing is conducted, in accordance with its mandatory duty
under section 33 of the Arbitration Act, the tribunal is required to allow both parties
to address all legal and factual issues on which the tribunal will make its decision.
Both parties must, therefore, be given the opportunity in the oral hearing to present
its case and defend the allegations made against it.

7.5. Court Assistance

GENERAL POWERS & INTERIM REMEDIES

Section 44 of the Arbitration Act provides that unless it is otherwise agreed by the
parties, the Court has for the purposes of and concerning arbitral proceedings the
same power of making orders about the following matters as it has for the
purposes of and in relation to legal proceedings:

|

The taking of evidence of witnesses;

|

The preservation of evidence;

Stephan Balthasar, International Arbitration in England and Wales (Reemers Publishing Services, 2020)
386.

100
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|

Making orders relating to property which is the subject of the
proceedings or as to which any question arises in the proceedings: (i)
for the inspection, photographing, preservation, custody or detention
of the property; or (ii) ordering that samples be taken from, or any
observation be made of or experiment conducted upon the property;

|

The sale of any goods the subject of the proceedings; and

|

The granting of an interim injunction or the appointment of a receiver

Parties to arbitration, therefore, can to apply to a court for the exercise of these
powers in respect of the arbitral proceedings. It is in this way that parties to arbitral
proceedings have obtained useful interim remedies such as interim injunction
preventing a party from disposing or dealing with their assets,101 an order for the
arrest of a vessel or cargo,102 and an order for the taking of evidence by way of
deposition from a non-party witness in aid of foreign arbitration proceedings.103
Furthermore, the usual rules of evidence and law of civil procedure will apply to any
application for these interim remedies in the English courts. This may be of
particular benefit to the parties, as interim remedies will be able to be obtained on
an ex-parte basis or the award of such remedies can be challenged using traditional
English law.

Importantly, the Arbitration Act distinguishes the application process based on
whether the interim remedy is urgently required. If the case is one of urgency, the
court may, on the application of a party or proposed party to the arbitral
proceedings, make such orders as it thinks necessary for the purpose of preserving
evidence or assets.104

On the other hand, if the case is not one of urgency, the court must act only on the
application of a party to the arbitral proceedings who has given notice to the other

Petrochemical Logistics Ltd v PSB Alpha AG [2020] EWHC 975 (Comm).
The Moscow Stars [2017] EWHC 2150 (Comm).
103 A v C [2020] EWCA Civ 409.
104 Arbitration Act 1996 s 44(3).
101
102
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parties and the tribunal, and who has been permitted by the tribunal to make the
application or the parties have otherwise agreed in writing to it being made.105

Finally, it must be recognised that the Courts are barred from granting interim relief
or making any orders to the extent that the arbitral tribunal itself has such power
and can act effectively.106 In this way, the Arbitration Act prevents parties from
attempting to use the English courts to usurp the authority of the arbitral tribunal.

DETERMINATION OF A PRELIMINARY POINT OF LAW

A unique feature of English arbitration law is that pursuant to section 45(1) of the

Arbitration Act, a Court may on the application of a party to arbitral proceedings
determine any question of law arising in the course of the proceedings which the
court is satisfied substantially affects the rights of one or more of the parties.

However, a party can only make an application under section 45 if:

| It is made with the agreement of all the other parties to the proceedings; or
| It is made with the permission of the tribunal and the court is satisfied that
the determination of the question is likely to produce substantial savings in
costs and that the application was made without delay.

The application must identify the question of law to be determined and, unless
made with the agreement of all the other parties to the proceedings, shall state the
grounds on which it is said that the question should be decided by the court.107

Arbitration Act 1996 s 44(4).
Arbitration Act 1996 s 44(5).
107 Arbitration Act 1996 s 45(3).
105
106
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While the question of law is being decided, the arbitral tribunal may continue the
proceedings and even render an award on the merits.108

ENFORCEMENT OF PEREMPTORY ORDERS OF THE TRIBUNAL

Another effective power given to the English courts under section 42 of the
Arbitration Act is that the courts may make an order requiring a party to comply
with a peremptory order. A party to the arbitral proceedings with the permission of
the tribunal, or the arbitral tribunal itself, may make an application to the court for
such an order.109

The courts’ power to make such an order can only be exercised where it is satisfied
that the applicant has exhausted any available arbitral process in respect of the
failure to comply with the tribunal’s order.110

The effect of this section is that an order made by an arbitral tribunal has the full
force of the English legal system. Indeed, once a Court orders that a party must
comply with the order of the Tribunal, that order can be enforced and if a party
does ignore the order, it can be found to be in contempt.111

SECURING THE ATTENDANCE OF WITNESSES

A party to arbitral proceedings may use the same court procedures as are available
in relation to legal proceedings to secure the attendance before the tribunal a

Arbitration Act 1996 s 45(4).
Arbitration Act 1996 s 42(2).
110 Arbitration Act 1996 s 42(3).
111 See Integral Petroleum SA v Petrogat FZE [2018] EWHC 2686 (Comm).
108
109
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witness in order to give oral testimony or to produce documents or other material
evidence.112 However, this may only be done where:

The full force of the English legal system can therefore be used to compel a witness
to attend an arbitration hearing, including the issue of a warrant for their arrest.

8. THE AWARD

8.1. The Tribunal’s Decision

When the tribunal decides a legal or factual issue relating to a claim or a
counterclaim in dispute, this decision is known as an award. The award may decide
the claim in its entirety, or it may decide issues of jurisdiction or parts of the claim
which are capable of being decided separately.113

Arbitration Act 1996 s 43(1). This section is a mandatory provision that cannot be excluded by agreement
between the parties.
113 Arbitration Act 1996 s 47.
112
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FORMAL AND SUBSTANTIVE REQUIREMENTS OF A VALID AWARD

Unless otherwise agreed by the parties, to be final and binding on the parties, an
award has to meet several of formal requirements outlined in section 52 of the

Arbitration Act. To be valid, an award must:

|

Be in writing and signed by all the arbitrators or all those assenting to
the award;

|

Contain the reasons for the award unless it is an agreed award or the
parties have agreed to dispense with reasons; and

|

State the seat of the arbitration and the date when the award is made.

Beyond the formal requirements, the English courts have developed the common
law alongside the Arbitration Act to impose two more substantive requirements for
arbitral awards to be valid.

First, the award must be based solely on the evidence and submissions presented
by the parties. If the tribunal wishes to decide the case on legal or factual material
not dealt with by the parties, it must notify them of this and allow them to address
the material.114 Second, the award must be sufficiently certain in that it must clearly
express what each party must do following the decision of the tribunal.115 This is to
ensure that the determination is final and conclusive such that the parties are able
to obtain commercial clarity once the dispute is decided.

If any of the formal or substantive requirements are not met, the award may be
corrected, a further award may be issued, or the award may be challenged. These
issues are discussed below.

114

Warborough Investments Ltd v S Robinson & Sons [2003] EWCA Civ 751; Ascot Commodities NV v Olam International Ltd
[2002] CLC 277 (Comm).
115 Minmetals Germany GmbH v Ferco Steel Ltd [1999] 1 All ER 315 (Comm).
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SCOPE OF REMEDIES TO BE AWARDED

Under section 48(1), the parties are free to agree on the powers exercisable by the
arbitral tribunal to award remedies. Where there is no such agreement, the tribunal
may make a declaration as to any matter to be determined in the proceedings,116
and may order the payment of a sum of money in any currency.117 Additionally, the
tribunal has the same powers as the court to order a party to do or refrain from
doing anything, to order specific performance of a contract (other than a contract
relating to land) and to order the rectification, setting aside or cancellation of a deed
or other document.118

The tribunal is also free to award interest on any amount payable.119

TIME AND NOTIFICATION OF THE AWARD

There is no statutory time limit on the time allowed for a tribunal to issue an award.
However, it was held in Bremer Handelsgesellschaft GmbH v Westzucker GmbH (No

2) that the tribunal has a general duty to render its award promptly after the
conclusion of the oral hearing.120
Once the award has been made, the parties are to be notified without delay by
service of copies of the award on each of them unless the parties agree on their
procedure of notification.121 The tribunal does, however, have the power to retain
the award and refuse to serve it on the parties in circumstances where there remain
outstanding fees or expenses of the arbitrators which are yet to be paid.122

Arbitration Act 1996 s 48(3).
Arbitration Act 1996 s 48(4).
118 Arbitration Act 1996 s 48(5).
119 Arbitration Act 1996 s 49(3).
120 [1981] 2 Lloyd’s Rep 130.
121 Arbitration Act 1996 s 55(1)-(2).
122 Arbitration Act 1996 s 56(1). This section is a mandatory provision that cannot be excluded by agreement
between the parties.
116
117
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PROVISION FOR SETTLEMENT

If during the arbitral proceedings the parties settle the dispute, unless there is an
agreement between the parties stating otherwise, the tribunal must terminate the
substantive proceedings. Furthermore, if so requested by the parties and not
objected to by the tribunal, the tribunal must record the settlement in the form of
an agreed award.123 The agreed award must state that it is an award of the tribunal
and it has the same status and effect as any other award on the merits of the
case.124

8.2. The Award and its Legal Effects

Unless otherwise agreed by the parties, an award made by a tribunal pursuant to an
arbitration agreement is final and binding on the parties and any persons claiming
through or under them.125 However, this does not affect the right of a person to
challenge the award by any available arbitral process of appeal or review or per the
provisions of the Arbitration Act.126 The award can, therefore, be appealed by either
of the parties. It is otherwise final and bindings and enforceable as if it were a
judgment of an English court.

8.3. Decision on Costs

Pursuant to section 61(1) of the Arbitration Act, subject to any agreement of the
parties, the tribunal may make an award allocating the costs of the arbitration as
between the parties.

Arbitration Act 1996 s 51(1)-(2).
Arbitration Act 1996 s 51(3).
125 Arbitration Act 1996 s 58(1).
126 Arbitration Act 1996 s 58(2).
123
124
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Interestingly, however, the Act provides that an agreement which affects a party
having to pay the whole or part of the costs of the arbitration is only valid if it is
made after the dispute in question has arisen.127 Any clause in the arbitration
agreement purportedly requiring one party to pay the legal costs of the other party
or a certain amount or type of costs is therefore unenforceable. If the parties wish
to make any agreement concerning the costs of the proceedings, it must be made
after the dispute has arisen.

The Arbitration Act defines the ‘costs of the arbitration’ as:

|

The arbitrators’ fees and expenses;

|

The fees and expenses of any arbitral institution concerned; and

|

The legal or other costs of the parties.128

Thus, the tribunal has the power to make an award concerning which party must
pay any or all of these costs.

Unless the parties agree otherwise, the tribunal awards cost on the general
principle that costs should follow the event except where it appears to the tribunal
that in the circumstances this is not appropriate in relation to the whole or part of
the costs.129 In this sense, the general rule is that the losing party must pay all of the
winning party’s costs of the proceedings. It is then for the losing party to raise
arguments as to why the general rule should be departed from.130

Arbitration Act 1996 s 60.
Arbitration Act 1996 s 59(1).
129 Arbitration Act 1996 s 61(2).
130 Stephan Balthasar, International Arbitration in England and Wales (Reemers Publishing Services, 2020)
389.
127
128
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The tribunal must then determine the recoverable costs of the arbitration on such
basis as it thinks fit. When doing so, it must specify the basis on which it has acted
and the items of recoverable costs and the amount referable to each.131 Unless the
tribunal determines otherwise, the recoverable costs of the arbitration are
determined on the basis that there is a reasonable amount allowed in respect of all
costs reasonably incurred.132 If there is any doubt as to whether specific costs were
reasonably incurred or were reasonable in amount, this shall be resolved in favour
of the paying party.133 So, for example, if the winning party had unnecessarily and
unreasonably obtained the opinion of a factual expert when only legal issues were
in dispute, the losing party will not be required to pay the costs of that expert.
Furthermore, only reasonable fees and expenses of the arbitrators can be
recovered.134 If a party so wishes, it can apply to the court to determine whether the
arbitrator’s expense or fee was reasonable.135

Finally, if the tribunal does not determine the recoverable costs of the arbitration,
any party to the arbitral proceedings may apply to the court to determine the
recoverable costs of the arbitration.136

8.4. Applications for Correction and Interpretation of the Award

The parties are free to agree on the powers of the tribunal to correct an award or
make an additional award.137

If, however, there is no such agreement, under section 57(3) the tribunal, on its own
initiative or on the application of a party, may:

Arbitration Act 1996 s 63(3).
Arbitration Act 1996 s 63(5)(a).
133 Arbitration Act 1996 s 63(5)(b).
134 Arbitration Act 1996 s 64(1).
135 Arbitration Act 1996 s 64(2).
136 Arbitration Act 1996 s 63(4).
137 Arbitration Act 1996 s 57(1).
131
132
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| Correct an award to remove any clerical mistake or error arising from an
accidental slip or omission or clarify or remove any ambiguity in the award;
or
| Make an additional award in respect of any claim (including a claim for
interest or costs) which was presented to the tribunal but was not dealt
with in the award.

If a party wishes to make an application for such a power to be exercised, it must be
made within 28 days of the date of the award, or any such longer period as the
parties agree.138

The powers to correct an award, or make an additional one, may then only be
exercised where the tribunal has afforded all of the parties a reasonable
opportunity to make submissions to the tribunal.139

Any correction of an award must be made within 28 days of the date the application
was received by the tribunal or, where the correction is made by the tribunal on its
own initiative, within 28 of the date of the award or, in either case, such longer
period as the parties may agree.140 The correction will form part of the original
award.141

Any additional award must be made within 56 days of the date of the original award
or such longer period as the parties may agree.142

Arbitration Act 1996 s 57(4).
Arbitration Act 1996 s 57(3).
140 Arbitration Act 1996 s 57(5).
141 Arbitration Act 1996 s 57(7).
142 Arbitration Act 1996 s 57(6).
138
139
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8.5. Challenging or Appealing Arbitral Awards

The Arbitration Act provides three grounds for challenging an arbitral award on
appeal in the English courts: (1) Lack of substantive jurisdiction; (2) Serious
irregularity; and (3) Appeal on a point of law. Taken together, these grounds aim to
ensure that all arbitration proceedings comply with basic minimum standards of
fairness and integrity.

PROCEDURAL FRAMEWORK

Before even considering which ground a party wishes to rely upon to challenge an
arbitral award, section 70 of the Arbitration Act imposes various procedural rules
that must be followed to validly bring an appeal.
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LACK OF SUBSTANTIVE JURISDICTION

Pursuant to section 67(1), upon giving notice to the other parties and the tribunal, a
party to arbitral proceedings may apply to a court challenging any award of the
arbitral tribunal as to its substantial jurisdiction or for an order declaring an award
made by the tribunal on the merits to be of no effect, in whole or in part because
the tribunal did not have substantive jurisdiction. This section is a mandatory
provision that cannot be excluded by agreement between the parties.

Importantly, however, there are two caveats to this ground of challenge under
section 73:

| If a party to arbitral proceedings takes part or continues to take part, in the
proceedings without making, either forthwith or within such time as is
allowed by the arbitration agreement or the tribunal or by any provision of
the Arbitration Act, an objection that the tribunal lacks substantive
jurisdiction, she may not raise that objection later, before the tribunal or the
court, unless she shows that, at the time she took part or continued to take
part in the proceedings, she did not know and could not with reasonable
diligence have discovered the grounds for the objection.
| Where an arbitral tribunal rules that it has substantive jurisdiction and a
party to arbitral proceedings who could have questioned that ruling by any
available arbitral process of appeal or review, or by challenging the award,
does not do so, she may not later object to the tribunal’s substantive
jurisdiction on any ground which was the subject of that ruling.

Thus, if either of these two circumstances arises, any challenge under section 67 will
be precluded.

Upon the application to challenge being validly made and the correct procedure
being followed, the English courts will determine whether the arbitral tribunal had
substantive jurisdiction by reviewing the tribunal’s written reasons and engaging in

© Zeiler Floyd Zadkovich
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a full rehearing of the relevant facts and submissions on the relevant law.143 The
concept of substantive jurisdiction not only covers the arbitration agreement’s nonexistence, invalidity or limited scope (as discussed above) but also instances of an
unlawful constitution or composition of the arbitral tribunal.144

Upon a section 67 application being heard, the court may:
|

Confirm the award;

|

Vary the award; or

|

Set aside the award in whole or in part.145

SERIOUS IRREGULARITY

Pursuant to section 67(1), upon giving notice to the other parties and the tribunal, a
party to arbitral proceedings may apply to a court challenging an award in the
proceedings on the ground of serious irregularity affecting the tribunal, the
proceedings, or the award. This section is a mandatory provision that cannot be
excluded by agreement between the parties.

Serious irregularity means an irregularity of one or more of the following kinds
which the court considers has caused or will cause substantial injustice to the
applicant:

Dallah v Ministry of Religious Affairs, Government of Pakistan [2010] UKSC 46; A v B [2010] EWHC 3302
(Comm).
144 Arbitration Act 1996 s 30(1).
145 Arbitration Act 1996 s 67(3).
143

© Zeiler Floyd Zadkovich

English Arbitration Law

| 40

| Failure by the tribunal to comply with section 33 (general duty of
tribunal);
| The tribunal exceeding its powers (otherwise than by exceeding its
substantive jurisdiction: see section 67);
| Failure by the tribunal to conduct the proceedings in accordance with
the procedure agreed by the parties;
| Failure by the tribunal to deal with all the issues that were put to it;
| Any arbitral or other institution or person vested by the parties with
powers in relation to the proceedings or the award exceeding its
powers;
| Uncertainty or ambiguity as to the effect of the award;
| The award being obtained by fraud or the award or the way in which it
was procured being contrary to public policy;
| Failure to comply with the requirements as to the form of the award; or
| Any irregularity in the conduct of the proceedings or in the award which
is admitted by the tribunal or by any arbitral or other institution or
person vested by the parties with powers in relation to the proceedings
or the award.

It follows that to succeed on a section 68 challenge, the appellant must demonstrate
one of the above irregularities and that this irregularity has caused, or will cause, a
substantial injustice to her. The House of Lords has held that to successfully
challenge using section 68, it is not enough to show that the tribunal failed to come
to the “correct decision”.146 Rather, the appellant must prove a significantly higher
threshold of a serious irregularity resulting in serious injustice.147

Examples of successful challenges under section 68 include a failure to consider a
central aspect of the case,148 adopting an argument not put forward by either party

Lesotho Highlands Development Authority v Impregilo SpA [2005] 3 WLR 129, [29].
ABB AG v Hochtief Airport GMBH [2006] EWHC 388, [62].
148 Ascot Commodities NV v Olam International [2002] CLC 277 (Comm).
146
147
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so that none of the parties could comment on it,149 allowing the introduction of new
material into the proceedings without giving the parties a possibility to comment on
it,150 concluding that contact with witnesses without the parties or their
representatives being present,151 and a decision of the case based on evidence or
considerations not brought before the tribunal so that the parties could not
comment on it.152

Once it has been shown that there is a serious irregularity affecting the tribunal, the
proceedings or the award, under section 68(3) the court may:

|

Remit the award to the tribunal, in whole or in part, for
reconsideration;

|

Set the award aside in whole or in part; or

|

Declare the award to be of no effect, in whole or in part.

APPEAL ON A POINT OF LAW

Either party may challenge the award by appealing to the English courts on a point
of law under section 69 of the Arbitration Act. Importantly, however, this provision is
non-mandatory and can, therefore, be negated by an agreement in writing between
the parties. A common way of excluding a right to appeal under section 69 is by
adopting the ICC or the LCIA Rules, both of which exclude the right to appeal to the
state courts on a point of law.153 Furthermore, if the parties agree to dispense with
reasons for the tribunal’s award, they also forego any right to appeal under section
69.154

Compania Sud-Americana de Vapores SA v Nippon Yusen Kaisha [2009] EWHC 1606 (Comm).
St. George’s Investment Co. v Gemini Consulting Ltd [2004] EWHC 2353 (Ch).
151 Norbrook Laboratories Co. v Tank [2006] 2 Lloyd’s Rep. 485 (Comm).
152 Milan Nigeria Ltd v Angeliki B Maritime Co. [2011] EWHC 892 (Comm).
153 See Article 34(6) of the ICC Rules; Article 26(8) of the LCIA Rules.
154 Arbitration Act 1996 s 69(1).
149
150
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If a party does have a right to challenge the award on a point of law, an appeal
cannot be brought under section 69 unless it is agreed to by all of the other parties
to the proceedings, or leave is granted by the court.155

Section 69(3) states that leave to appeal is only to be given where the court is
satisfied that:

| The determination of the question will substantially affect the rights
of one or more of the parties;
| The question is one which the tribunal was asked to determine;
| On the basis of the findings of fact in the award: (i) the decision of the
tribunal on the question is obviously wrong; or (ii) the question is one
of general public importance and the decision of the tribunal is at
least open to serious doubt; and
| Despite the agreement of the parties to resolve the matter by
arbitration, it is just and proper in all the circumstances for the court
to determine the question.

Obtaining leave to appeal from the court is, therefore, a particularly difficult task as
a very high hurdle must be proven to satisfy the court of all four limbs in section
69(3).

The first requirement is aimed at preventing any appeals on questions of law which
did not form the basis of the award so that the determination by the court would
not have any impact on the outcome of the case. Therefore, any conclusions
reached by the tribunal in obiter dicta cannot be challenged.
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The second requirement is based on ensuring that the legal issue was one which
the tribunal was asked to determine and was in issue between the parties. This
limits the appeal to those legal issues which were plainly in dispute and went to the
crux of the decision.

The third requirement leaves open two available alternatives. First, the decision of
the tribunal must be obviously wrong. In this category of cases, an appeal should be
allowed to amend a major error and therefore enable the courts to uphold and
enforce a certain standard of legal capability in arbitral decision making. The second
category of cases is aimed at ensuring courts are given the opportunity to answer
legal questions that may arise in several industries and it would, therefore, be
helpful to have them decided with authority. So, for example, if the interpretation of
a clause in a widely used standard form contract is in dispute, it is likely that leave to
appeal will be granted.

When an application for leave is made, it must identify the question of law to be
determined and state the grounds on which it is alleged that leave to appeal should
be granted.156 The Court must then determine the application without a hearing
unless it appears to the court that a hearing is required.157

If leave to appeal is granted, the appeal will be heard by way of an oral hearing.

After hearing the appeal, the court may:

156
157

|

Confirm the award;

|

Vary the award;

Arbitration Act 1996 s 69(2).
Arbitration Act 1996 s 69(4).
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|

Remit the award to the tribunal, in whole or in part, for
reconsideration in light of the court’s determination; or

|

Set the award aside in whole or in part.158

9. RECOGNITION AND ENFORCEMENT OF AWARDS
IN ENGLAND AND WALES
Pursuant to section 66(1) of the Arbitration Act, where an award is made pursuant
to an arbitration agreement by a Tribunal that award may, by leave of the court, be
enforced in the same manner as a judgment or order of the court to the same
effect. Section 66(1) can be relied upon irrespective of whether the award was
rendered by a tribunal sitting in England or a foreign seat.159 This section is a
mandatory provision that cannot be excluded by agreement between the parties.

The Arbitration Act does, however, make specific provision for the enforcement of
New York Convention awards.

9.1. General Procedure

Section 66(1) is a summary procedure in which an application for permission to
enforce the award is brought to the High Court of England and Wales. The precise
rules governing the legal procedure are found in Part 62 of the Civil Procedure Rules

1998 and can be summarised as follows:

158
159

Arbitration Act 1996 s 69(5).
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9.2. The Substantive Application Under Section 66

Leave to enforce an arbitral award is regularly granted where the correct procedure
is followed. However, courts have declined to permit to enforce an arbitral award
where:160

|

There are complex objections for which a summary procedure to
enforce the award is inappropriate;

|

The enforcement of the award is contrary to public policy; 161 and

|

Where there has been an obvious and serious disregard for basic
principles of justice by the arbitrators.162

9.3. Enforcement of New York Convention Awards

Section 100(1) of the Arbitration Act provides that a “New York Convention award”
means an award made, in pursuance of an arbitration agreement, in the territory of
a state (other than the United Kingdom) which is a party to the New York
Convention.

New York Convention awards can be enforced in England and Wales pursuant to
section 101 of the Arbitration Act. It states that a New York Convention award shall
be recognised as binding on the persons as between whom it was made, and may
accordingly be relied on by those persons by way of defence, set-off or otherwise in
any legal proceedings in England and Wales or Northern Ireland. The award may, by
leave of the court, be enforced in the same manner as a judgment or order of the

See Sutton, Gill and Hearing, Russell on Arbitration (Thomson Reuters, 24th ed, 2015) 8-005.
Sterling v Rand & Anor [2019] EWHC 2560 (Ch).
162 Minmetals Germany GmbH v Ferco Steel Ltd [1999] 1 All ER 315 (Comm), 331.
160
161

© Zeiler Floyd Zadkovich

English Arbitration Law

| 47

court to the same effect. Where leave is so given, the judgment may be entered in
terms of the award.

To enforce such an award, the same procedure as outlined above must be followed.
However, section 103 of the Arbitration Act provides that a party seeking the
recognition or enforcement of a New York Convention award must also produce the
duly authenticated original award or a duly certified copy of it, and the original
arbitration agreement or a duly certified copy of it. Furthermore, if the award or
agreement is in a foreign language, the party must also produce a translation of it
certified by an official or sworn translator or by a diplomatic or consular agent.

The major difference in enforcing a New York Convention award compared to one
under section 66 is that section 103 of the Arbitration Act provides for specific
instances in which recognition or enforcement of the award may be refused.
Indeed, recognition or enforcement of the award may be refused if the person
against whom it is invoked proves:
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| That a party to the arbitration agreement was (under the law applicable
to him) under some incapacity;
| That the arbitration agreement was not valid under the law to which the
parties subjected it or, failing any indication thereon, under the law of
the country where the award was made;
| That he was not given proper notice of the appointment of the
arbitrator or of the arbitration proceedings or was otherwise unable to
present his case;
| That the award deals with a difference not contemplated by or not
falling within the terms of the submission to arbitration or contains
decisions on matters beyond the scope of the submission to arbitration
(but see subsection (4));
| That the composition of the arbitral tribunal or the arbitral procedure
was not in accordance with the agreement of the parties or, failing such
agreement, with the law of the country in which the arbitration took
place; or
| That the award has not yet become binding on the parties, or has been
set aside or suspended by a competent authority of the country in
which, or under the law of which, it was made.

Recognition or enforcement of the award may also be refused if the award is in
respect of a matter which is not capable of settlement by arbitration, or if it would
be contrary to public policy to recognise or enforce the award.163

In light of these precise factors identifying when a court may refuse to recognise or
enforce an award, it is arguable that it may be more difficult for a party to
successfully enforce a New York Convention award where the opposing party
wishes to challenge such enforcement.

163

Arbitration Act 1996 s 101(3).
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